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An Alabama Federal judge in the Eleventh Federal Circuit Court of Appeals held 
that a Broker’s $149 fee per transaction for “administrative brokerage 
commission” was a violation of Section 8(b) of RESPA. The judge concluded that 
the $149 administrative brokerage commission fee was NOT provided “in 
exchange for” the performance of any actual service.    
 
Section 8(b) of RESPA provides in pertinent part: 
 
 No person shall give and no person shall accept any portion, 

split or percentage of any charge made or received for the  
rendering of a real estate settlement service in connection  
with a transaction involving a federally related mortgage loan 
other than for services actually performed.  [Emphasis added] 

 
HUD has indicated that Section 8 (b) would be violated where one settlement 
service provider imposes an “overcharge”.  An overcharge is charging a fee for 
no, nominal or duplicative work, or a fee that exceeds the reasonable value of 
goods or services provided.  For example, if a real estate broker charges a 
closing or administrative fee to a seller at closing in the amount of $190 to cover 
general overhead costs and without a specific additional service to the seller, this 
is a violation of Section 8(b) of RESPA.  This was the case in the Alabama 
decision.  The broker’s administrative brokerage commission fee of $149 was 
deemed a prohibited “overcharge”.  The broker had not performed a specific 
service to earn that fee. 
 
HUD announced that Section 8(b) could also be violated if one settlement service 
provider marked up the costs of goods or services obtained from a third party 
and kept the difference without providing actual goods or services to justify the 
additional charge.  For example, a title company is charged $20 for a notary 
public to notarize documents and on the closing statement charges the borrower 
$40 for the notary service without doing anything more.   This kind of charge is 
referred to as a “mark-up” by courts. 
 
This was the decision of the Eleventh Federal Circuit Court of Appeals.  There 
are twelve circuit courts of appeal.   Nevada is in the Ninth Circuit.  No decision 
has been made by the Ninth regarding overcharge.  However the Ninth Federal 
Circuit Court of Appeals has held that as long as some work is performed by the 
recipient of the fee or a portion thereof, RESPA Section 8(b) does not impose 
liability. 
 
Statements made by the NVAR Information Line attorneys on the telephone, in e-mails, or in legal e-news articles 
are for informational purposes only.  NVAR’s staff attorneys provide general legal information, not legal 
representation or advice regarding your real estate related questions.  No attorney-client relationship is created 
by your use of the Legal Information Line and any information you receive. You should not act upon this 
information without seeking independent legal counsel. Information given over the Legal Information Line or in 
these articles is for your benefit only.  Do not practice law!  Inform your clients they must seek their own legal 
advice. 


