
Leveraging the Power of Structured Solutions

|| 1 ||  Defer Taxes via a Structured Sale

Options 
Sellers of appreciated property can choose from a 
variety of strategies designed to defer or cut capital-
gains taxes. These include Private Annuity Trusts 
(PATS) which no longer pass IRS muster, Charitable 
Remainder Trusts which can help reduce capital-
gains but might not do much for your heirs and can 
be complicated and fee intensive. On the commercial 
real estate front, the popular 1031 Exchange may be a 
viable technique provided you want to stay in the like 
kind exchange game and recent Exchange Company 
failures have not soured or scared you off. Then there 
is the structured installment sale, a new twist on an old 
concept. 

What is an Installment Sale 
Installment sales hardly represent a new concept and 
are merely a “disposition of property where at least 1 
payment is to be received after the close of the taxable 
year in which the disposition occurs”(26 USCS § 453 
(2005)). Installment sales permit the seller to defer 
gains on certain property dispositions to the tax 
year in which the related sales proceeds are received. 
The buyer arranges to buy assets from the seller. The 
installment sales agreement obligates the buyer to 
make specific periodic payments for a stated number 
of years to the seller. Not all property dispositions or 

persons (i.e. dealers) qualify. Sellers should consult 
with independent tax advisors to see if their sale 
qualifies as an installment sale.

Installment Sale Irritant 
By its very nature, an installment sale calls for the 
buyer to take possession of the property in question 
now and pay for it later. What if the buyer runs into 
financial problems and is unable to fulfill his promise 
to pay? If an installment sale fails the seller looks for 
recourse, such as reclaiming the property or cash. 
Some sellers in this very situation discovered they may 
have been inadequately secured and were not able 
to collect what they were owed. Even if the seller is 
successful in collecting it is likely the experience was 
frustrating, time consuming and expensive. Now add 
insult to injury. If the seller winds up with cash which 
he is entitled after the buyer defaults, he will owe the 
tax right away, so the goal of tax deferral will have 
been lost.

The Solution, 
a Guaranteed Structured Sale 
Borrowing from the Structured Settlement industry 
whereby plaintiffs or claimants in personal injury 
settlements opt for future periodic payments in lieu 
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G reat news, you are about to sell your home, investment real estate, closely held business or other 
real property at a large gain. Bad news, a large gain means a large tax liability. Since the beginning 

of time-or the beginning of the income tax at least, taxpayers have wanted to defer their tax obligations.  
So how can you keep the tax man at bay?
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of one time lump sum cash payments, the structuring 
of an installment sale (a structured sale), involves the 
seller bargaining for future periodic payments instead 
of an immediate cash distribution.

 In this transaction the buyer and seller acknowledge 
and agree that payment will be in the form of specific 
future periodic payments for a stated number of years. 
The buyer obligates himself to this arrangement. 
He (the Buyer) then makes a lump sum payment 
(representing the discounted present value of the 
future payments, or the agreed upon sale price) to an 
assignment company (the Assignee). The Assignee then 
assumes the obligation to make the future payments 
on behalf of the buyer and purchases a fixed rate (IRR 
based on current market conditions and duration of 
annuity design) annuity from its A+ rated affiliated life 
insurance company which then makes the guaranteed 
payments to the seller.

The Mechanics  

A seller agrees to take 
part or all the funds from 
the sale of a business or 
property in the form of 
periodic payments from 
the buyer, or what is 
commonly referred to as 
an Installment Sale.

Structured Sale 
Transactions Involve 
these Independent Steps: 

 The buyer assigns 
its obligation to make 
future periodic payments 

to the assignment company. The buyer enters into 
an agreement with the assignment company for the 
assignment company to assume the buyer’s obligation 
to make future periodic payments to the Seller. In 
exchange for the assignment company’s assumption 
of the Buyer’s periodic payment obligation to the 
Seller, the Buyer pays the assignee a lump sum to cover 
the future payment obligations, and the assignment 
company assumes responsibility for making such 
future payments to the Seller. The assignment company 
then funds its assumed obligations to the Seller by 
purchasing an annuity from its A+, XV rated life 
insurance company affiliate.

Key Points 
One key to this transaction is that the seller is not 
involved in the substitution of obligor (the assignment) 
or the setting up of the annuity thereby avoiding 
constructive receipt of the sales proceeds in the 
transaction year. The seller enters into a deal with the 
buyer. If the buyer chooses to assign his obligation 

to a third party 
Assignee that is 
another matter. 
The substitution of 
obligor does not 
accelerate income to 
the seller and the tax 
liability is deferred 
into the future when 
actual payments 
are received. The 
substitution of 
obligor is approved 
by Treasury and 
the IRS in Revenue 
Rulings 75-457 and 
82-122.
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Recent Development! 
In the past a Structured Sale could be used in 
combination with a 1031 Exchange but could not be 
funded from the Qualified Intermediator. That has now 
changed!

 It is now possible for a tax deferred structured sale to 
be used as a fallback to a 1031 Exchange in the event 
the QI is not able to secure like kind property within 
the mandated 45 day “identification period” or the 180 
day “exchange period”. Once again to avoid constructive 
receipt issues it is imperative that language expressing 
bona fide intent be included within the original 
executed 1031 Exchange Agreement.

 A brief  outline of the points to be addressed are  
as follows:

•	 Exchanger	must	accept	periodic	payments	from	
the QI if replacement not completed;

•	 Any	“Boot”	must	be	paid	to	exchanger	in	future	
periodic payments under code section 1031;

•	 The	QI	has	authority	to	assign	the	future	periodic	
payments to an “Assignee”;

•	 Exchanger	has	no	rights	to	accelerate,	transfer	or	
pledge the future periodic payments

 Actual form language may be obtained by 
contracting the author subject to review and approval 
of counsel. Exchangers should always rely on their own 
Independent legal and tax counsel. 

Conclusion 
As an unprecedented wave of baby boomers begin 
to reach retirement, there is more concern about 
retirement security, income streams and tax effects than 
in any other time in our Nation’s history.

 The structured sale is simple, clean, and secure. 
The sales proceeds earn tax deferred growth in its 
entirety resulting in less lost to taxes. The buyer’s 
credit worthiness is not a factor as the future periodic 
payments are guaranteed by a financially secure A+, 
XV rated Life Insurance Company. The annuity has a 
guaranteed rate of return, eliminating market volatility. 
In addition, the future income stream may be custom 
designed to meet the seller’s desires for a fixed period 
or a lifetime, in monthly installments, deferred lump 
sums or just about any combination thereof. An annual 
cost of living increase may even be included as a hedge 
against inflation. In the event of death during the 
guaranteed period the payments may be passed to the 
seller’s estate.

 The structured sale is a unique vehicle for satisfying 
multiple goals across a wide spectrum of personal 
and commercial sales and can provide a seller with 
a guaranteed stream of income that can never be 
outlived, providing a lifetime of worry free income and 
financial freedom.

Suggestion 
Creative Capital, Inc. www.creative-capital.com is one 
of the founders of the structured settlement/structured 
sales business. If you would like additional information 
or are interested in utilizing a Structured Sale contact: 

Jamie M. Adams, CSSC, at 
Las Vegas, NV
720-990-5677 

Houston, TX
 713-339-4113
jma@creative-capital.com
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IRS REQUIRED TAX DISCLOSURE: Information 
contained herein is not intended or written to be used, 
and cannot be used, for the purpose of avoiding any 
tax penalties. This document is written to support the 
promotion or marketing of the transactions or matters 
discussed. You should seek advice based on your 
particular circumstances from an independent tax 
advisor.

Some of the information contained herein was borrowed with permission  
from Robert W. Wood, “The Advantages of Selling Appreciated Assets via a 
Structured Sale,” Vol. 37, No. 8 The Tax Adviser (August 2006), p. 472. Wood is 
a partner in the tax law firm of Wood & Porter in San Francisco.  

(www.woodporter.com <http://www.woodporter.com/> ) 

 


