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Before you enter a  
Short Sale, Foreclosure or REO listing … 

READ THIS! 
 

Why is it mandatory to report if the transaction is a short sale, in foreclosure, or an 
REO? 
 
 Article 2 of the Code of Ethics requires that a REALTOR® avoid the 
exaggeration, misrepresentation or concealment of pertinent facts regarding the property 
or the transaction. (Nevada law, in the Duties Owed, has a similar provision that applies 
to all licensees.) A short sale, a home in foreclosure, and an REO each present unique 
considerations and circumstances that are important for buyers and their agents to know 
ahead of time. Before these fields were required, they were not being completed or 
reported correctly, if at all. Therefore, MLS is now able to provide more accurate 
statistical information about the housing market, while encouraging its Participants and 
Subscribers to comply with their ethical and legal duties. 
 

Short Sales 
 
1. When do I need to list a property as a short sale?  
 
 MLS Policies, Section 13 defines a short sale: 
 
Short Sale:  Select this field if the seller faces financial hardship and owes more to 
lenders (first, second and/or third) than the reasonable fair market value of the home, 
and the sellers intend to seek approval from the lenders to accept a payoff less than the 
loan amount. (Note: Listing must be placed in “C” status upon execution of a sales 
contract, pending lender approval.) 
 
2. How do I calculate the list price of a short sale? 
 
 Ultimately, the seller decides on the list price, and your broker may have a 
business practice already in place to help your client determine that price. REALTORS® 
must avoid misleading the seller client as to the market value of the home. See Code of 
Ethics, Standard of Practice 1-3. Completing a recent Comparative Market Analysis on 
the property and advising your client to set the listing price accordingly go a long way in 
meeting your ethical responsibilities. If the client refuses, and insists on a much lower list 
price, provide your advice in writing and keep a copy in your file. Some lenders may give 
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you an acceptable range of prices when you notify them of the listing and submit your 
initial paperwork.  
 
3. How do I offer a cooperative commission on a short sale? 
 
 MLS Rules, Section 5, states: 
 
The compensation specified on listings published by the MLS shall be shown in one of the 
following forms 
 
1. by showing a percentage of the gross selling price 
2. by showing a definite dollar amount 
 
 Thus, like other listings, the amount of cooperative compensation offered in the 
co-op field must be stated as percentage of the gross sales price or a flat dollar amount. If 
the commission is variable (i.e. the seller agrees to pay a different amount if someone 
other than a cooperative broker finds the purchaser), that must be noted. If there is a 
chance that the cooperative compensation may change as a result of the lender’s approval 
of the transaction, then additional statements are required.  
 
 MLS Rules, Section 5, Note 2a clarifies: 
 
That compensation payable to cooperating brokers may be reduced if the gross 
commission established in the listing contract is reduced by a court or by a lender. In 
such instances, the fact that the gross commission is subject to court or to lender 
approval and either the potential reduction in compensation payable to cooperating 
brokers or the method by which the potential reduction in compensation will be 
calculated must be clearly communicated to potential cooperating brokers in Agent to 
Agent remarks prior to the time they produce an offer that ultimately results in a 
successful transaction. 
 
 Such remarks can effectively amend the offer of compensation and, when done 
correctly, may reduce subsequent commission disputes. Failure to comply with this rule 
may result in both an MLS violation and an arbitration under Article 17 of the Code of 
Ethics. Remember, Buyer’s brokers are entitled to know what their compensation will be 
prior to producing an offer.  
 
4. When do I need to put a short sale into contingency status, and why? 
 
 MLS Rules and Regulations, Section 1.4, “Changes in Status of Listing” states: 
 
Any changes in listed price or other change in the original Listing Agreement shall be 
made only when authorized in writing by the Seller and shall be filed with the Service 
within two (2) business days, after obtaining all signatures, by way of the Multiple Listing 
Service system available to the Member.   
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 MLS Policies, Section 13, “Definitions” states: 
 
C = Contingency 
Purchase Agreement has been executed, but completion of certain acts or events must 
take place before the agreement is binding. Indicate in the appropriate area the type of 
the contingency: 
 . . . 
3. Short sale approval. 
 
 Therefore, after the seller has accepted the buyer’s offer, along with any 
contingencies, counteroffers and addenda, the listing agent must put the listing into “C” 
status within 2 days. The listing will remain in “C” status pending the lender’s review of 
the transaction. Once the lender has approved the transaction, and any other 
contingencies have been resolved or waived, then the listing may be removed from “C” 
status and put into “P” (Pending) status. 
 
 As a practical matter, “C” status is a default search parameter and the property 
may come up in property searches after the purchase agreement has been sent to the 
seller’s lender. If a buyer’s agent calls and asks whether there are any offers on the 
property, and the seller has accepted an offer, you are required by Article 3 of the Code 
of Ethics to disclose an accepted offer. If there are currently other offers, but the seller 
has not accepted an offer, you must have the seller’s permission to disclose the existence 
of other offers. See Standard of Practice 1-15. 
 
5. Can’t I just get around these rules by not having the client accept the offer, 
and sending offers right to the bank? 
 
 Remember who your client is in a short sale transaction. Remember whose name 
is on the listing agreement, and the Duties Owed. Both the Code of Ethics and the Duties 
Owed require REALTOR® licensees to promptly present all offers to the client. 
Furthermore, Nevada law requires that a licensee provide a written response signed by 
the client within a reasonable time after the offer or counteroffer is presented. (See NAC 
645.632.) Therefore, the best course of action is to present the offer as in any other 
transaction, make appropriate counteroffers (for example, with contingency language), 
notifying the buyer’s agent of your client’s acceptance and then sending the signed 
agreement to the lender (with any other paperwork the lender may require). 
 
6. Can the seller accept additional offers after an accepted offer has been sent 
to the lender for review? 
 
 Many lenders may instruct the listing agent and the seller to continue to accept 
offers and forward them to the lender for review, so the lender can “choose the best one.” 
While this could be viewed somewhat like accepting backup offers, it should only be 
done (1) with full knowledge and consent of your broker; (2) full knowledge of the seller; 
(3) full knowledge of the buyer(s) involved. Your broker or legal counsel might require 
additional language in the contract. In addition, the seller should seek legal advice as to 
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the consequences of accepting more than one offer. Generally speaking, you should never 
do something simply because the lender tells you to do it, particularly if it could violate 
Nevada law, the Code of Ethics or MLS Rules. 
 
7. After the seller has accepted an offer, the listing is in “C” status and the 
lender is reviewing the transaction, what else do I need to do? 
 
 Rules, regulations and statutes only go so far. Professional courtesies such as 
returning phone calls and keeping everyone informed of status updates are difficult to 
regulate. You and your broker should determine your best business practices for 
managing short sales. If you are unfamiliar with short sales and how they work, you must 
consult your broker, and/or seek additional education. 
 

Foreclosures 
 
1. How do I know if a property is in foreclosure? 
 
 MLS Policies, Section 13, “Definitions” states: 
 
Foreclosure:  Select this field if a Notice of Default has been recorded on the property 
and the lender has begun the foreclosure process pursuant to judicial or non-judicial 
(Trustee sale) foreclosure. If the home has already been bought back by, or repossessed 
by the lender through a deed in lieu of foreclosure, the home is no longer in foreclosure. 
… 
 
NOD:  If you selected “Yes” in the foreclosure field, you must complete this field with the 
date on which the Notice of Default (NOD) was recorded on the property. The recording 
date is available from the Clark County Recorder’s website or the title company. 
 
 If your listing (whether or not a short sale) is in foreclosure, you must designate 
this in the MLS listing. This is true whether the home is in foreclosure at the time you 
take the listing or not. If the home goes into foreclosure after it’s listed, you should have 
some agreement with your seller to notify you of such a change. At that point, the general 
2-day rule to report a change in status would apply.  
 
2. Why is it important to know whether a home is in the process of foreclosure? 
 
 Both listing agents and buyer’s agent must be aware of the statutory timeframes 
involved with a non-judicial (Trustee’s Sale) foreclosure. After a Notice of Default is 
filed, Nevada law provides for a 3-month waiting period. If the loan payments are not 
brought current, the lender may move forward with selling the property, upon a minimum 
of 20 days’ notice. These timelines are important, because the seller will lose his right, 
title and interest in the property upon the foreclosure sale. Thus, if a buyer is interested in 
the property, close of escrow must occur before the foreclosure sale. After the foreclosure 
sale, the listing broker should remove the listing due to the seller no longer having the 
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right to sell the home. A timely withdrawal also eliminates any conflict with a subsequent 
listing broker, who may be representing the lender as the new seller. 
 

REO 
 
1. How do I show that a property is lender-owned? 
 
 After a foreclosure sale (or a deed in lieu of foreclosure) where the lender 
assumes title to the property, the home will be shown on the lender’s financial books as 
“Real Estate Owned” or REO. This is reported in the “REPO” field in MLS. MLS 
Policies, Section 13, “Definitions” states: 
 
REPO:  Also known as REO (Real Estate Owned) or “lender owned.” Select this field 
after the property has reverted back to the bank/lender through judicial foreclosure, a 
foreclosure (Trustee) sale or deed in lieu of foreclosure. 
 
2. The client-lender has its own listing agreement form. Can I use that form and 
place the listing on MLS? 
 
 Yes, if (1) the listing is an Exclusive Right (ER) or Exclusive Agency (EA) 
agreement; and (2) the listing agreement has been submitted to the MLS Committee for 
review and approval.  
 
 MLS Participants who use a form (including an addendum to the listing 
agreement) other than the ER or EA agreement forms available from GLVAR must 
provide a copy of that listing agreement form before entering the listing. MLS may 
refuse a listing written on an agreement that (1) fails to adequately protect the interest of 
the public and Participant, or (2) establishes, directly or indirectly, any contractual 
relationship between the Multiple Listing Service and the client. (See MLS Rules and 
Regulations, Section 1, Note 1.) 
 
3. My client-lender is paying me a commission based on the net sales price. Can 
I then offer a co-op based on how I’m getting paid? 
 
 Section 5.0 of the MLS Rules and Regulations states that, “the listing broker 
retains the right to determine the amount of compensation offered to other Participants 
(acting as buyer agents …) which may be the same or different.” The rules further state 
that the compensation specified on MLS listings shall be shown in one of the following 
forms: 
 
 1. by showing a percentage of the gross selling price 
 2. by showing a definite dollar amount. 
 
 Thus, the answer to the question is no, a co-op commission may NOT be offered 
and calculated on the net sales price. It does not matter how the listing broker’s 
compensation is calculated in the listing contract; MLS rules cannot and do not dictate 
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this, nor can the MLS require the listing broker to divulge such information. (See MLS 
Rules, Section 5, Amount of Compensation.) 
 
4. My client-lender insists that I include in the counteroffer that it will not 
provide a Seller’s Real Property Disclosure. Is that OK? 
 
 Nevada law requires that the seller of residential property provide the buyer with 
a disclosure form (SRPD) at least 10 days prior to conveyance (close of escrow). See 
NRS 113.130(1). Although there are narrow exceptions to this requirement, the arms-
length resale of property by an owner who happens to be a lender is not one of them. 
However, the SRPD law does allow for a buyer to waive receipt of the SRPD, however, 
such a waiver must be in writing, signed by the buyer and notarized. Since counteroffers 
are not typically notarized, a waiver should be accomplished with a separate document. 
GLVAR has an NRS 113 Wavier form available. 
 
5. Can my client-lender refuse to provide the CIC resale package? 
 
 Nevada law requires a “unit owner or his authorized agent” to furnish a CIC 
resale package to the prospective buyer. See NRS 116.4109. This is not a voluntary 
provision; it is mandatory. This provision is not waivable for residential common interest 
communities, and in a typical REO resale, none of the statutory exceptions apply. Either 
the seller (lender) or the agent must order and provide the resale package. The seller can 
require that the buyer be responsible for picking up the resale package and paying (or 
reimbursing) for it, but the seller or the listing agent must order the package. 
 


