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After the Sellers have secured an agreement with the lender (bank, mortgage 
company), they are ready to enter into a listing agreement with a broker and 
begin marketing the property. 
 
In marketing the property, it is important to inform the buyers and their agents 
that the sale is a short sale and that the purchase agreement is subject to lender 
approval. 
 
TIP:  Be sure that the purchase agreement says, “subject to bank approval” or 
“contingent on bank approval”. 
 
The purchase agreement on a short sale property is a legally binding agreement 
once the earnest money has been deposited.  Without language in the contract 
stating that the lenders must approve the offer and release all liens on the 
property, the seller may face legal problems for breach of contract if the short 
sale is not approved by the bank. 
 
The lender considering a reduction in its loan payoff may request that the real 
estate agents also reduce their commissions.   The commission is one of the first 
places they will look to save on closing costs. The listing broker generally wants 
to split the discounted commission with the cooperating broker.   
 
How the reduction is allocated in a short sale is at the listing broker’s sole 
discretion, as long as the cooperating broker is given notice of such allocation. 
 
TIP:  Instead of stating a specific percentage of compensation for buyer’s agents 
when posting the MLS listing, offer a split (50/50, 70/30, etc.)  In this way if the 
lender pressures for a lower commission, you can divide the fee, rather than give 
a stated percentage to the buyer’s representative. 
 
MLS rules have recently been modified to allow Sellers’ brokers to state in the 
“Remarks” section that the commission may change based on lender approval. 
 
The MLS requires that the listing broker disclose a short sale in the listing. A 
listing broker who chooses to accept a reduced commission is still obligated to 
pay the cooperating broker the compensation published in the MLS, unless the 
listing broker also has included the following facts in the MLS listing: 
 

 the sale and gross commission are subject to lender 
approval 



 the method by which the compensation offered through the 
MLS will be reduced if the lender reduces the gross 
commission 

 EXAMPLE: “Short sale and gross commission subject to 
lender approval.  Any commission reduction to be split 
50/50.” 

 
My next article will discuss determining the short sale price and facing sellers’ tax 
issues. 
  
 Statements made by the NVAR Information Line attorneys on the telephone, in e-
mails, or in legal e-news articles are for informational purposes only.  NVAR’s staff 
attorneys provide general legal information, not legal representation or advice regarding 
your real estate related questions.  No attorney-client relationship is created by your use 
of the Legal Information Line and any information you receive   You should not act upon 
this information without seeking independent legal counsel.  Information given over the 
Legal Information Line or in these articles is for your benefit only.  Do not practice law!  
Inform your clients they must seek their own legal advice. 
 
 


